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STATEMENT OF THE | SSUES

1. MWhether Florida Adm nistrative Code Rule 61G4-15. 008,
constitutes an invalid exercise of delegated |egislative
authority because it enlarges, nodifies, or contravenes Section
489. 129(1)(a), Florida Statutes, and because it exceeds
Respondent’ s rul emaki ng authority; and

2. \Wether an interpretation of Section 455.227(1)(h),

Florida Statutes, constitutes an unpronul gated “rule.”

PRELI M NARY STATEMENT

On Decenber 20, 2007, Petitioners Juan Cuellar, Luis
Garcia, and Gerardo Quintero, filed a Petition for Invalidity of
Exi sting Rul e and Unadopted Rule (hereinafter referred to as the
"Petition") with the Division of Admnistrative Hearings
(hereinafter referred to as the "DOAH'").

Petitioner's chall enge was designated DOAH Case No. 07-
5767RX by Order of Assignnent entered Decenber 24, 2007, and was
assigned to the undersigned.

By Notice of Hearing entered January 3, 2008, after
consultation with the parties, a final hearing was schedul ed for
January 25, 2008. On January 24, 2008, the parties filed a
Joint Factual Stipulation (hereinafter referred to as the
"Stipulation"), and Petitioners filed a Mdtion for

Adm ni strative Law Judge to Take O ficial Recognition.



At the comrencenent of the final hearing, the Mdtion for
Adm ni strative Law Judge to Take O ficial Recognition was
granted wi thout objection. In light of the Stipulation, the
parties presented no evidence at hearing. Both parties did,
however, present oral argunent.

The parties, pursuant to agreenent at the close of the
final hearing, both filed Proposed Final Orders on February 11,
2008. Those submttals have been fully considered in entering
this Final Oder.

FI NDI NGS OF FACT

The first 12 findings of fact are facts contained in the
Stipul ation:

1. Prior to June 2005, Petitioner, Juan Cuellar, Luis
Garcia, and Gerardo Quintero, received what appeared to be a
valid M am - Dade Buil di ng Business Certificate of Conpetency.

2. Upon receipt, Petitioners applied to the Departnent of
Busi ness and Prof essional Regul ation (hereinafter referred to as
the “Departnment”), to obtain a registered contractor’s |license
using the Certificates of Conpetency.

3. Based on the Certificates of Conpetency, the Departnent
i ssued each Petitioner a registered contractor’s |icense bearing
i cense nunbers R&91103667 (M. Cuellar), RF11067267

(M. Garcia), and RF11067268 (M. Quintero).



4. Petitioners each applied for a certificate of authority
for their respective businesses, Cuellar Construction and
Drywall (M. Cuellar), A P.A Plunbing Corp. (M. Garcia), and
Q Pl unbi ng Services Corp. (M. Quintero).

5. Based on the fact the Certificates of Conpetency and
the registered contractor’s |icenses had been granted, the
Departnment issued a certificate of authority to Cuellar
Construction and Drywal |, QB 41342; APA Plunbing Corp., B
42763; and Q Pl unmbing Services Corp., QB 42825.

6. At the time the Departnent issued Petitioners their
regi stered contractor’s |licenses and subsequent certificates of
authority, it did so based solely on the M ani - Dade Bui | di ng
Busi ness Certificates of Conpetency presented by Petitioners and
the only information submitted to it.

7. The parties stipulate that Petitioners were not
entitled to their registered contractor’s |icenses and
certificates of authority because the M am -Dade Buil di ng
Busi ness Certificates of Conpetency were not valid certificates.

8. At the tinme of their applications to the Departnent,
Petitioners were not qualified by any |ocal jurisdiction or any
ot her nmet hod necessary to receive a registered contractor’s
license fromthe Departnent.

9. The Departnent filed Adm nistrative Conplaints agai nst

Petitioners for the suspension or revocation of their |icenses



based on violations of Sections 489.129(1)(a), 489.129(1)(d),
489.129(1)(m, and 455.227(1)(h), Florida Statutes (hereinafter
collectively referred to as the “Adm nistrative Conplaints”).
(AI'l references to Sections of Chapter 489, Florida Statutes, as
they relate to the Adm nistrative Conplaint are to the 2005
version. All other references to Florida Statutes are to the
2007 version).

10. Each Petitioner challenged the Adm nistrative
Conplaint filed against himin DOAH Case No. 07-2823PL
(M. Cuellar), DOAH Case No. 07-2824PL (M. Garcia), and DOAH
Case No. 07-2825PL (M. Quintero).

11. On Decenber 13, 2007, the undersigned, as the
Adm ni strative Law Judge to whom the cases had been assigned,

i ssued a Recommended Order in DOAH Case No. 07-2823PL

(M. Cuellar), DOAH Case No. 07-2824PL (M. Garcia), and DOAH
Case No. 07-2825PL (M. Quintero), determ ning that Petitioners
vi ol ated Sections 489.129(1)(a), 489.129(1)(m, and
455.227(1)(h), Florida Statutes (hereinafter referred
collectively as the “Recomended Orders”)

12. The “Recommendation” in each of the Recommended Orders
was, except for the nane of the Respondent, the sane as the
fol l owi ng:

Based on the foregoi ng Findings of Fact

and Concl usions of Law, it i's RECOMVENDED
that a final order be entered by the



Departnment finding that Luis Garcia violated
the provisions of Sections 489.129(1)(a) and
(m, and 455.227(1)(h), Florida Statutes, as
alleged in Counts I, Ill, and IV of the

Adm ni strative Conpl aint; dismssing Count

Il of the Adm nistrative Conplaint;
requiring that Respondent pay the costs
incurred by the Departnent in investigating
and prosecuting this matter; giving
Respondent 30 days to voluntarily relinquish
his license; and revoki ng Respondent’s
license if he fails to voluntarily
relinquish it within 30 days of the fina
order.

13. Based upon the foregoing, and the fact that no final
deci si on has been entered by the Construction Industry Licensing
Board (hereinafter referred to as the “Board”), Petitioners are
facing the possible revocation or voluntary relinqui shnent of
their licenses (an adverse inpact whether they are “entitled” to
the |icenses or not), continued defense against the
Adm ni strative Conpl aints, and the paynent of the cost incurred
by the Departnent in prosecuting the Adm nistrative Conpl aints.

14. Should the Board revoke Petitioners’ |icenses, they
will also be precluded fromre-applying for |licensure for a
period of five years pursuant to Section 489.129(9), Florida
Statutes. Petitioners face the same consequence even if they
voluntarily relinquish their |license pursuant to Florida
Adm nistrative Code Rule 61(4-12.017(3)(a).

15. The adverse consequences of the possible final action

on the Admi nistrative Conplaints which they face stemin part



froma finding that they have viol ated Section 489.129(1)(a),
Fl orida Statutes, which provides the follow ng:

(1) The board nay take any of the
foll ow ng acti ons agai nst any
certificatehol der or registrant: place on
probation or reprinmand the |icensee, revoke,
suspend, or deny the issuance or renewal of
the certificate, registration, or
certificate of authority, require financial
restitution to a consuner for financial harm
directly related to a violation of a
provi sion of this part, inpose an
adm ni strative fine not to exceed $10, 000
per violation, require continuing education,
or assess costs associated with
i nvestigation and prosecution, if the
contractor, financially responsible officer,
or business organi zation for which the
contractor is a primary qualifying agent, a
financially responsible officer, or a
secondary qualifying agent responsibl e under
S. 489.1195 is found guilty of any of the
foll ow ng acts:

(a) Obtaining a certificate,

registration, or certificate of authority by
fraud or m srepresentation.

16. Petitioners were found in the Reconmended Orders to
have viol ated Section 489.129(1)(a), Florida Statutes, based
upon an interpretation of that statutory provision adopted by
the Board in Florida Adm nistrative Code Rule 61G4-15.008, an
existing rule which Petitioners have challenged in this
proceedi ng (hereinafter referred to as the “Chall enged Exi sting

Rul €”), which provides:



Material fal se statenents or information
subm tted by an applicant for certification
or registration, or submtted for renewal of
certification or registration, or submtted
for any reissuance of certification or

regi stration, shall constitute a violation
of Section 489.129(1)(a), F.S., and shal
result in suspension or revocation of the
certificate or registration.

17. Essentially the sane conclusions of |aw were reached
in the Recomended Orders concerning the application of the
Chal | enged Exi sting Rule (in paragraphs nunbered “23” through
“25” or “25” through 27" of the Recommended Orders):

Wi | e Respondent has not been
specifically charged with a viol ation of
Fl orida Adm nistrative Code Rule 61(4-
15.008, the Departnent cited the Rule, which
contains the following interpretation of
what constitutes "[o]btaining a certificate,
registration, or certificate of authority by
. . . msrepresentation” in violation of
Section 489.129(1)(a), Florida Statutes, in
support of Count | of the Adm nistrative
Conpl ai nt:

It is the Departnent’s position, that
despite the fact that Respondent did not
commt “fraud” in obtaining his |license and
a certificate of authority for [the
busi ness] and, in fact, did not know ngly
subnmit false information to the Depart nent
in obtaining his license and the certificate
of conmpetency, “[n]jaterial false statenents
or information” were nonethel ess submtted
by Respondent in support thereof.

Fl orida Adm nistrative Code Rule 61(4-
15.008, in defining what constitutes the act
of "[o]btaining a certificate, registration,
or certificate of authority by .



18.

m srepresentation” elimnates the need for

t he Departnent to prove any know edge on the
part of Respondent that he has nade a

mat eri al m srepresentation or any intent on
the part of Respondent to rely upon a
material m srepresentation. All that is
required is proof that a materi al
representati on was nade and that the
representation was fal se.

Petitioners have challenged the validity of the

Chal | enged Existing Rule as being an invalid exercise of

del egated | egislative authority as defined in Section

120.52(8)(b) and (c), Florida Statutes.

19.

Petitioners were also found in the Recormended Orders

to have violated Section 455.227(1)(h), Florida Statutes, based

upon an interpretation of that statutory provision advanced by

t he Departnent during the prosecution of the Adm nistrative

Conpl ai nt s.

20.

Section 455.227(1)(h), Florida Statutes, provides that

the followi ng act constitutes grounds for which disciplinary

action may be taken:

21.

(h) Attenpting to obtain, obtaining, or
renewing a license to practice a profession
by bribery, by fraudul ent m srepresentation,
or through an error of the departnent or the

board. (Enphasis added)

The Departnent’s argunent concerning the appropriate

interpretation and application of Section 455.227(1)(h), Florida

St at ut es,

advanced in the prosecution of the Adm nistrative



Conpl ai nts, was advanced in paragraphs 24 through 26 of

Departnment’ s Proposed Reconmended O der

22.

24. Obtaining a certificate or
registration in error as a result of a
m srepresentati on made during the
application process is conduct proscribed by
Section 455.227(1)(h), Florida Statutes.

25. Respondent was issued a registration
by error of the Departnment. To be issued a
regi stration by the Departnent, an applicant
must submt along with an application for
registration, a copy of the applicant’s
validly issued conpetency card froma | oca
governnent |icensing board .

26. Respondent submitted a fake
conpetency card that appeared to be validly
i ssued by the Mam Conpliance Ofice.
| f the Departnment had known Respondent’s
Conpet ency Card was fake and Respondents’
answer to the attest statenent was fal se,

t he Departnent would not have issued
Respondent a registration. Thus, since the
Departnent did not have truthful and
accurate information, the registration

i ssued to Respondent was in error.

t he

The Departnent’s interpretati on was descri bed and

accepted in the Recommended Orders (in paragraphs nunbered “29”

t hrough “31” or “31” through 33",

foll ows:

In support of this alleged violation, the
Depart ment has argued that Respondent
obt ai ned his |icense “through an error of
the departnent . . . .” That “error” was
the Departnent’s reliance upon an inproperly
i ssued M am -Dade buil di ng busi ness
Certificate of Conpetency.

10

in the Recomrended Orders),

as



The evi dence proved clearly and
convincingly that the Departnent issued the
Respondent’s license in “error.” Wile it
is true that Respondent did not
intentionally cause or even know of the
error, the Departnent reasonably takes the
position that Respondent obtained his
i cense nonetheless as a result of this
error and that is all that Section
455.227(1)(h), Florida Statutes.

The Departnment has proved clearly and
convincingly that Respondent vi ol ated
Section 455.227(1)(h), Florida Statutes
[ requires].

23. Although not specifically quoted in their Petition in
this case, Petitioners have quoted what they believe is the
unpromnul gated rule of the Board which they are challenging in
this case in paragraph 60 of Petitioner’s Proposed Final Order
(hereinafter referred to as the “Chal |l enged Language”):

. . Essentially, the Board applies the
follomnng unadopt ed rul e when appl yi ng
Section 455.227(1)(h):

Di sciplinary action may be taken
pursuant to Section 455.227(1)(h),
Fl orida Statutes, where an

i ndi vidual attenpts to obtain a
license through an error of the
departnent even if the individua
di d not have know edge of the
error.

24. As of the date of the final hearing of this matter,

the Board had taken no action on the Recormended O ders.

11



CONCLUSI ONS OF LAW

A. Jurisdiction.

25. The DOAH has jurisdiction over the parties and the
subject matter of this proceeding pursuant to Section 120.56(1)

and (4), Florida Statutes.

B. Standing.
26. “Substantially affected persons” may chall enge the

facial validity of existing rules pursuant to Section 120.56(1)
and (3), Florida Statutes, and to chall enge agency statenents
whi ch come within the definition of a “rule” but have not been
adopted pursuant to Section 120.54(1)(a), Florida Statutes,
pursuant to Section 120.56(4), Florida Statutes. Petitioners
were, therefore, as a threshold issue, required to prove they
are “substantially affected” by the Challenged Existing Rule and
t he Chal |l enged Language” to institute the instant proceeding.

See Departnent of Professional Regul ati on, Board of Medica

Exam ners v. Durrani, 455 So. 2d 515 (Fla. 1st DCA 1984).

27. In order to prove that they are “substantially
affected,” Petitioners were required to specifically prove (a) a
real and sufficiently imediate injury in fact; and (b) that
their alleged interest is arguably within the “zone of interest”

to be protected or regulated. See Ward v. Board of Trustees of

the Internal |nprovenent Trust Fund, 651 So. 2d 1236 (Fla. 4th

DCA 1995). The Departnent has argued unconvincingly that

12



Petitioners have failed to prove either prong of the foregoing
test.

28. Both the Challenged Existing Rule and the Chall enged
Language are being relied upon, at least in part, by the
Departnent to prosecute the Adm nistrative Conplaints. As a
result of the Departnent’s prosecution, the Recommended Orders
entered as a result of the Departnent’s action, and the
potential adverse action which the Board may take agai nst
Petitioners’ interests based upon the Chall enged Existing Rule
and the Chal |l enged Language, Petitioners have proved the type of
i mmedi ate injury which gives them standi ng.

29. The Departnent’s suggestion, in light of the fact that
t he Board has not yet taken final action on the Reconmended
Orders, that Petitioners “have yet to suffer any ‘sufficiently
real and immediate injury in fact’” ignores first, the fact that
Petitioners have been required to defend thensel ves agai nst the
Adm ni strative Conpl aints and, secondly, that Section 120. 56,
Florida Statutes, does not require that a challenger to a rule
wait until the injury occurs to institute a rule-challenge. The
potential injury which Petitioners face as a result of the
i ssuance of the Administrative Conplaints is nore than adequate

to satisfy the “injury” test of standing.

13



C. The Chall enged Existing Rul e.

30. Section 120.56(1) and (3), Florida Statutes, provide
in part the foll ow ng:

(1) GENERAL PROCEDURES FOR CHALLENG NG
THE VALIDI TY OF A RULE OR A PROPCSED RULE. - -

(a) Any person substantially affected by
a rule or a proposed rule nay seek an
adm ni strative determ nation of the
invalidity of the rule on the ground that
the rule is an invalid exercise of del egated
| egi slative authority.

(b) The petition seeking an
adm ni strative determ nation nust state with
particularity the provisions alleged to be
invalid with sufficient explanation of the
facts or grounds for the alleged invalidity
and facts sufficient to show that the person
challenging a rule is substantially affected
by it, or that the person challenging a
proposed rule would be substantially
affected by it.

(e) Hearings held under this section
shall be de novo in nature. The standard of
proof shall be the preponderance of the
evi dence. Hearings shall be conducted in
t he sane manner as provided by ss. 120.569
and 120. 57, except that the adm nistrative
| aw judge's order shall be final agency
action. The petitioner and the agency whose
rule is challenged shall be adverse parties.
O her substantially affected persons may
join the proceedings as intervenors on
appropriate terns which shall not unduly
del ay the proceedings. Failure to proceed
under this section shall not constitute
failure to exhaust adm nistrative renedies.

14



(3) CHALLENG NG EXI STI NG RULES; SPECI AL
PROVI SI ONS. - -

(a) A substantially affected person may
seek an adm nistrative determ nation of the
invalidity of an existing rule at any tine
during the existence of the rule. The
petitioner has a burden of proving by a
preponderance of the evidence that the
existing rule is an invalid exercise of
del egated |l egislative authority as to the
obj ections rai sed.

(b) The admi nistrative | aw judge may
declare all or part of a rule invalid. The
rule or part thereof declared invalid shal
becone void when the tine for filing an
appeal expires. The agency whose rul e has
been declared invalid in whole or part shal
give notice of the decision in the Florida
Adm ni strative Weekly in the first avail able
i ssue after the rule has becone void.

31. An existing rule nmay be chall enged pursuant to Section
120.56, Florida Statutes, only on the ground that it is an
"invalid exercise of delegated |egislative authority.” See

Schi ffman v. Departnent of Professional Regul ati on, Board of

Phar nacy, 581 So. 2d 1375, 1379 (Fla. 1st DCA 1991); and Lew s

Ol Co., Inc. v. Alachua County, 496 So. 2d 184, 189 (Fla. 1st

DCA 1986) .
32. As the First District Court of Appeal observed in

Sout hwest Fl orida Water Managenent District v. Save the Manatee

Cub, Inc., 773 So. 2d 594, 597-98 (Fla. 1st DCA 2000):

This phrase ["invalid exercise of
del egated | egislative authority,” as used in
Section 120.56, Florida Statutes] is defined
in section 120.52(8), Florida Statutes, as

15



an "action that goes beyond the powers,
functions, and duties del egated by the
Legislature.” Section 120.52(8) then lists
seven circunmstances in which a rule is an
invalid exercise of delegated | egislative
aut hority:

In addition to the seven enunerated
grounds for challenging a rule, section
120.52(8) provides a set of general
standards to be used in determ ning the
validity of arule in all cases. These
standards are contained in the closing
par agr aph of the statute.

33. In the instant case, Petitioners contend that the
Chal | enged Existing Rule is an "invalid exercise of del egated
| egislative authority,”™ within the nmeaning of Subsections (8)(b)
and (c) of Section 120.52, Florida Statutes, which provide as
foll ows:

"I'nvalid exercise of delegated |egislative
aut hority" neans action which goes beyond
t he powers, functions, and duties del egated
by the Legislature. A proposed or existing
rule is an invalid exercise of del egated
| egi slative authority if any one of the
foll owi ng appli es:

(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by s. 120.54(3)(a)l.;

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl emrented, citation to which is required
by s. 120.54(3)(a)1l.;

16



34. Subsections (8)(b) and (c) of Section 120.52, Florida
Statutes, although they are "interrelated,” "address two

different problens"” or "issues." Board of Trustees of Internal

| mprovenent Trust Fund v. Day Cruise Association, Inc., 794 So.

2d 696, 701 (Fla. 1st DCA 2001); and St. Johns River Water

Managenent District v. Consolidated Tonbka Land Co., 717 So. 2d

72, 81 (Fla. 1st DCA 1998). Subsection (8)(b) "pertains to the
adequacy of the grant of rul emaking authority,”™ including any
statutory qualifications upon the exercise of such authority.

Day Crui se Association, 794 So. 2d at 701; Departnent of

Busi ness and Professional Regulation v. Cal der Race Course,

Inc., 724 So. 2d 100, 104 (Fla. 1st DCA 1998); and Consoli dated

Tomoka Land Co., 717 So. 2d at 81. "Under section 120.52(8)(c),

the test is whether a . . . rule gives effect to a 'specific |aw
to be i nplenented,’ and whether the . . . rule inplenments or
interprets 'specific powers and duties.'" Day Cruise

Associ ation, 794 So. 2d at 704.

35. Subsections (8)(b) and (c) of Section 120.52, Florida

Statutes, nust be read in pari materia with the "cl osing

paragraph of the statute,” which is known as the "flush |eft

par agr aph™ and provi des as fol |l ows:

A grant of rulemaking authority is necessary
but not sufficient to allow an agency to
adopt a rule; a specific lawto be

i npl enented is also required. An agency may
adopt only rules that inplenent or interpret

17



t he specific powers and duties granted by
the enabling statute. No agency shall have
authority to adopt a rule only because it is
reasonably related to the purpose of the
enabling legislation and is not arbitrary
and capricious or is within the agency's

cl ass of powers and duties, nor shall an
agency have the authority to inplenent
statutory provisions setting forth genera

| egislative intent or policy. Statutory

| anguage granting rul emaki ng aut hority or
general ly describing the powers and
functions of an agency shall be construed to
extend no further than inplenenting or
interpreting the specific powers and duties
conferred by the sane statute.

36. As to Petitioners allegation that the Chall enged
Existing Rule is invalid because the Board “has exceeded its
grant of rulemaking authority, citation to which is required by
s. 120.54(3)(a)l1l” and “enlarges, nodifies, or contravenes the
specific provisions of law inplenmented, citation to which is
required by s. 120.54(3)(a)l.” Petitioners alleged the follow ng
in their Petition:

As interpreted by Respondent and the

Adm ni strative Law Judge, existing Rule
61G4- 15. 008, Fla. Adm n. Code, apparently
al | ows Respondent to inpose discipline on a
licensee for a “false statenent” even though
Petitioners did not intend to submt a fal se
statenment. As such, existing Rule 61(4-

15. 008 violates Sectionl 20.52(8)(b) and
(c), Florida Statutes, by exceeding the

| egi sl ative grant of rul emaking authority
and by enl argi ng, nodifying or contraveni ng
the specific provisions of Section
489.129(1)(a) and (3), Florida Statutes.

The phrase “fraud or m srepresentation”
contenplates that a |licensee intend or have

18



knowl edge of a false statenent submitted to
t he Board .

37. The foregoing assertion by Petitioners msses the
mark. All Petitioners have alleged is that the Chall enged
Existing Rule is being “interpreted” in a way which Petitioners
assert is contrary to Section 489.129(1)(a), Florida Statutes.
In order to declare the Chall enged Exi sting Rul e inconsistent
with the law i npl enented or in excess of the Board' s rul emaking
authority, it nust be shown that the rule is invalid on its
face.

38. Section 489.129(1), Florida Statutes, establishes the
grounds for which the Board may take disciplinary action agai nst
a licensee. Section 489.129(3), Florida Statutes, gives the
Board specific authority to “specify by rule the acts or
om ssions which constitute violations of this section.” It is
Section 489.129(3), Florida Statutes, which the Board has
specifically cited as the “specific authority” for adopting the
Chal | enged Exi sting Rul e.

39. Section 458.129(3), Florida Statutes, authorizes the
Board to do precisely what the Chall enged Existing Rule attenpts
to do: define specific circunstances which the Board has
concluded will constitute a violation of Section 489.129(1)(a),
Florida Statutes. Therefore, Petitioners have failed to prove

that the Chall enged Existing Rule “has exceeded its grant of

19



rul emaki ng authority, citation to which is required by s.
120.54(3)(a)1.”

40. Turning to the question of whether the Chall enged
Exi sting Rule “enlarges, nodifies, or contravenes the specific
provi sions of |law inplenented, citation to which is required by
s. 120.54(3)(a)1,” while not raising the issue in their
Petition, Petitioners argue for the first tine in their Proposed
Final Order that the Challenged Existing Rule is invalid
pursuant to Section 120.52(8)(c), Florida Statutes, because the
i mpl enenting law cited by the Board in support of the Chall enged
Existing Rule is incorrect.

41. The specific “law inplenmented” noted by the Board for
the Chal |l enged Existing Rule is Section 489.129(3), Florida
Statutes, which is the I aw which gives the Board the authority
to adopt rules interpreting Section 489.129(1), Florida
Statutes. Section 489.129(3), Florida Statutes, while giving
the Board general rule-nmaking authority, clearly is not the
specific law the Board intended to inplenment. This error on the
part of the Board was first raised at the final hearing of this
matter by the undersigned.

42. Petitioners’ argunent is rejected for two reasons.
First, Petitioners were required to “state with particularity
the provisions alleged to be invalid with sufficient explanation

of the facts or grounds for the alleged invalidity . . .” in

20



their Petition. 8 120.56(1)(b), Fla. Stat. This Petitioners
did not do. The sole basis for their challenge to the
Chal | enged Existing Rule, quoted, supra, raised Petitioners’
substantive argunent concerning the validity of the rule and not
the procedural issue noted by the undersigned at the final

heari ng.

43. Secondly, while the cited “law i nplenmented” is in
error, it is clear that neither Petitioners nor any other person
interested in the rule wll not realize what law is actually
bei ng i npl emented by the Chal |l enged Existing Rule: Section
458.129(1)(a), Florida Statutes. By its very terns, the
Chal | enged Existing Rule states that the Board s specifically
descri bed circunstances “shall constitute a violation of Section
489.129(1)(a), F.S. . . .”

44, Turning to the substantive argunments rai sed by
Petitioners in their challenge to the Challenged Existing Rule,
it is noted that Section 489.129(1)(a), Florida Statutes, is one
the Board is specifically responsible for adm nistering.
Therefore, the Board s construction of this provision (as
incorporated in the rule) "should be upheld when it is within

the range of perm ssible interpretations.” Board of Podiatric

Medicine v. Florida Medical Association, 779 So. 2d 658, 660

(Fla. 1st DCA 2001); see also Gulfstream Park Raci ng Associ ation

v. Tanpa Bay Downs, No. SC05-251, 2006 Fla. LEXIS 2207 *11 (Fl a.
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2006). The agency's construction need not be the sol e possible
construction, or even the nost desirable one, but nust only be
within the range of possible and reasonabl e constructions. See

Cagle v. St. Johns County School District, No. 5D05-1380, 2006

Fla. App. LEXI'S 14626 *9 (Fla. 5th DCA September 1, 2006);

Fl ori da Departnent of Education v. Cooper, 858 So. 2d 394, 396

(Fla. 1st DCA 2003); and Republic Media v. Departnent of

Transportation, 714 So. 2d 1203, 1205 (Fla. 5th DCA 1998).

45. On the other hand, it nust be kept in mnd that
"Legislative intent is the '"polestar' in interpretation of

statutory provisions.” Blinn v. Florida Departnent of

Transportation, 781 So. 2d 1103, 1107 (Fla. 1st DCA 2000).

Accordingly, if the Board' s construction of the statute is
contrary to the plain legislative intent, the Board’s

interpretation is not entitled to any deference and nust be

rej ect ed.
46. "Legislative intent nust be derived primarily fromthe
words expressed in the statute. |If the |anguage of the statute

i s clear and unanbi guous, these words nust be given effect.”

Fl ori da Departnment of Revenue v. Florida Minicipal Power Agency,

789 So. 2d 320, 323 (Fla. 2001).
47. CQuidance in ascertaining the neaning of an undefined
statutory termmay be obtained by |ooking at definitions of the

sanme termfound el sewhere in Florida Statutes, notw thstandi ng
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that these definitions are not directly applicable. See

Dufresne v. State, 826 So. 2d 272, 275 (Fla. 2002).

48. As pointed out by Petitioners, the Departnent has
argued and undersi gned concluded in the Recormended Orders that,
based upon the Chall enged Existing Rule, it is not necessary to
prove that the false information proved by Petitioners in
support of their licenses was know ngly or intentionally
provided in order to find a violation of Section 489.129(1)(a),
Florida Statutes. In order for Petitioners to prevail in their
chal l enge, it nust be concluded first that this interpretation
is inconsistent wwth Section 489.129(1)(a), Florida Statutes,
the inplenented statute, and, secondly, that there is no other
reasonably interpretation of the Challenged Existing Rule which
woul d be consistent with the inplenented statute.

49. As to the first issue, whether the interpretation of
Section 489.129(1)(a), Florida Statutes, advanced by the
Departnment and accepted by the undersigned is inconsistent with

Legislative intent, the Departnment has cited Saunders Leasing

System Inc. v. Gulf Central Distribution Center, Inc., 513 So.

2d 1303 (Fla. 2d DCA 1987). The Departnent argues this case
supports its conclusion that the term*®“m srepresentation” in the
statute, does not require intent or know edge on the part of the

| i censee or applicant.
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50. The Departnent has quoted the follow ng | anguage from

Saunder s Leasi ng:

The el enents of m srepresentation are: (1)
M srepresentation of a material fact; (2)
knowl edge by the mi srepresenter, or
representati ons made wit hout know edge of
the truth or falsity of those
representations, or representations made in
ci rcunst ances where the representer shoul d
have known of the falsity of those
representations; (3) an intention to induce
reliance; and (4) resulting injury to the
party acting in justifiable reliance on
t hose m srepresentations. Joiner v.
McCul | ers, 158 Fla. 562, 28 So.2d 823
(1947). [Enphasis added].

Saunders Leasing, 513 So.2d at 1306. Relying on the enphasized

| anguage quoted above, the Departnment argues that the court held
that “intent” is not necessary to find a “m srepresentation.”
51. The Departnent’s argunent is rejected. The | anguage
relied upon by the Departnent contenplates a show ng that the
person making the representation actually knew it was false,
that the person should have known it was false, or that the
person sinply ignored any concern about whether the
representation was true or false. The court’s application of

the test in Saunders Leasing, supports this concl usion:

First, any m srepresentation regarding
m | eage or condition was not materi al
because Saunders agreed to nmintain the
vehi cl es and provide substitute vehicles
wi thin four hours after notice that a given
vehi cl e was not operational. Even Bil
Gregory adnmitted that if Saunders had
corrected the quality deficiencies on the
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tractors, he would have accepted the
tractors notw thstanding the m|eage. Gulf
Central also admitted that all of the noted
defici encies could have been corrected. In
fact, Saunders was correcting them when it
received notice of Gulf Central's
repudi ati on.

Second, there is no evidence that Whitson
knew that the trucks that were to be
delivered would have m | eages i n excess of
175,000 mles or would not conport with Gulf
Central's desires as to condition. Neither
is there evidence that Wiitson shoul d have
known of sane.

Third, Wiitson did not describe the
tractors as "creanpuff[s]." That was Bil
Gregory's term

Fourth, while Gulf Central argues that it
woul d not have entered into the contract but
for Saunders' alleged m srepresentations,
that argunent is contrary to the obvious
fact that if those terns were so material to
@l f Central's bargain, they would or should
have been included in the contract. Since
they were not, and particularly since CGulf
Central's attorney added the |ast revisions
to the contract, the argunment nust fail.

Fifth, Bill Gegory apparently did not
feel defrauded when he wote his Septenber
16 letter. |In that letter, Bill Gegory
wote: "I spent a very restless night |ast
night. It is not often, in ones [sic]
lifetime, a person neets one |ike yourself.
You know your business extrenely well and
are a nost powerful salesman. You are a nman
| would be proud to be associated with in
any endeavor." This is not the |anguage of a
man who feels he has been defrauded. There
was sinply no evidence of fraud in the
i nducenment here and the express disclainer
of warranties is, therefore, effective.
Baril e Excavating & Pipeline Co. v. Vacuum
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Under-Drain, Inc., 362 So.2d 117 (Fla. 1st
DCA 1978). [Enphasis added].

Saunders Leasing, 513 So.2d at 1306-1307.

52. The stipulated facts in this case and in the
prosecution of the Adm nistrative Conplaints failed to prove
that Petitioners actually knew the information provided to the
Board was fal se, that they should have known it was fal se, or,
nost inportantly, that they sinply ignored whether their

representation was true or false. Unlike Saunders Leasing, the

Petitioners in this case had every reason to believe that the
information provided to the Board in support of their licensing
was true.

53. Mbdre persuasive are the cases of Walker v. Florida

Depart nent of Business and Professional Regulation, 705 So. 2d

652 (Fla. 5th DCA 1998), and Munch v. Departnent of Professiona

Regul ation, Division of Real Estate, 592 So. 2d 1136 (Fla. 1st

DCA 1992). Wl ker had been charged with a violation of Section
475.25(1)(m), Florida Statutes, with authorized the Florida Rea
Estate Conm ssion (hereinafter referred to as “FREC’), to inpose
di scipline where a |licensee “[h]as obtained a |license by neans
of fraud, m srepresentation, or conceal nent”, |anguage
materially the sanme as the | anguage of Section 489.129(1)(a),
Florida Statutes. Minch had been charged with a violation of

Section 475.25(1)(b), Florida Statutes, which authorized FREC to

26



i npose discipline where a |icensee “[h]as been guilty of fraud,
m srepresentati on, conceal nent, false prom ses, false pretenses,
di shonest dealing by trick, schene, or device, cul pable
negl i gence, or breach of trust in any business transaction in
this state or any other state, nation, or territory . ”

54. Although the ultimate results in Wal ker and Munch were
different, in pertinent part, the court in both cases recognized
that there nust be a showing of “intent” or know edge to find a
“m srepresentation” under either Subsection 475.25(1)(b) or (m,
Fl orida Stat utes.

55. As pointed out by Petitioners, the interpretation of
“m srepresentation” as requiring a showing of “intent” has al so

been followed in at |east two DOAH Recomrended O ders: Harr el

v. Departnent of |Insurance and Treasurer, DOAH Case No. 89-2767

(1990), and Contessa v. Departnent of Busienss and Prof essi ona

Regul ation, D vision of Real Estate, DOAH Case No. 82-3100

(1983).

56. Petitioners have also relied upon the definition of
“m srepresentation” found in Black’s Law Dictionary: “materi al
representation of presently existing or past fact, nade with
knowl edge of its falsity, and with intention that other party
rely thereon, resulting in reliance by that other party to his

detriment.” Black’'s Law Dictionary 1001 (6th Ed. 1990).
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57. Based upon the foregoing, it is concluded that the
Departnent’s interpretation of Section 489.129(1)(a), Florida
Statutes, that a “m srepresentation” my be nmade w thout intent,
erroneously accepted by the undersigned in the Reconmended
Orders, is inconsistent with the clear |egislative intent of
Section 489.129(1)(a), Florida Statutes.

58. Turning the second issue, it is also concluded that
Chal | enged Existing Rule is not capable of an interpretation
whi ch woul d nmake it consistent with the foregoing interpretation
of the inplenented statute. That is, the only reasonable
interpretation of the Challenged Existing Rule, and the one
advanced by the Departnent, is that it is not necessary that a
licensee intentionally submt false information in support of an
application for a certificate in or to find that the certificate
was obtai ned by “m srepresentation.”

59. The Chall enged Existing Rule provides that a
subm ssion of any “[Material false statenents or information

.” by a licensee or applicant, regardl ess of intent or
know edge on the part of the |icensee or applicant, constitutes
“fraud or msrepresentation” as used in Section 489.129(1)(a),
Fl ori da Stat utes.

60. Based upon the foregoing, the Board, in adopting the
Chal | enged Existing Rule, “has exceeded its grant of rul emaking

authority, citation to which is required by s. 120.54(3)(a)l1.”
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D. The Chall enged Unpronul gated Rul e.

61. Petitioners have challenged the foll ow ng | anguage as
being a “rule” which the Board has failed to adopt pursuant to
Section 120.54(1)(a), Florida Statutes:

Di sciplinary action may be taken pursuant to
Section 455.227(1)(h), Florida Statutes,
where an individual attenpts to obtain a

| i cense through an error of the departnent
even if the individual did not have

know edge of the error.

62. Petitioners have chall enged the Chall enged Language
pursuant to Section 120.56(4)(a), Florida Statutes, which
provides, in part, the follow ng:

Any person substantially affected by an
agency statenment nay seek an administrative
determ nation that the statenent violates s.
120.54(1)(a). The petition shall include
the text of the statenent or a description
of the statenment and shall state with
particularity facts sufficient to show that
the statenment constitutes a rule under s.
120. 52 and that the agency has not adopted
the statement by the rul enaki ng procedure
provi ded by s. 120.54.

63. "Wen section 120.54(1)(a) is read together with
section 120.56(4), it becones clear that the purpose of a
section 120.56(4) proceeding is to force or require agencies
into the rule adoption process. It provides themwth
incentives to promulgate rules through the fornmal rul emaking

process.” Osceola Fish Farners Association, Inc. vs. Division
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of Administrative Hearings, 830 So. 2d 923, 934 (Fla.4th DCA

2002) .

64. "An agency statenent constituting a rule may be
chal | enged pursuant to Section 120.56(4), Florida Statutes, only
on the ground that 'the agency has not adopted the statenent by

t he rul emaki ng procedure provided by s. 120.54.'" Zi nmernman V.

Departnent of Financial Services, Ofice of |Insurance

Regul ati on, DOAH Case No. 05-2091RU, slip op. at 11 (Fla. DOAH

August 24, 2005)(Summary Final Order of Dismssal); see also

Sout hwest Fl ori da WAt er Managenment District v. Charlotte County,

774 So. 2d 903, 908-09 (Fla. 2d DCA 2001).
65. What constitutes a "rule" is defined by Section
120.52(15), Florida Statutes, which provides, in pertinent part,

as foll ows:

"Rul e" nmeans each agency statenent of
general applicability that inplenents,
interprets, or prescribes law or policy or
descri bes the procedure or practice
requi rements of an agency and i ncl udes any
form whi ch i nposes any requirenment or
solicits any information not specifically
required by statute or by an existing rule.
The term al so i ncludes the anmendnent or
repeal of a rule. The term does not
i ncl ude:

66. Only agency statenents of "general applicability,"”
i.e., those statenments which are intended by their own effect to

create or adversely effect rights, to require conpliance, or to
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ot herwi se have the direct and consistent effect of |aw fal
within the definition of Section 120.52(15), Florida Statutes.

See Departnent of H ghway Safety and Motor Vehicles v. Schluter,

705 So. 2d 81, 82 (Fla. 1st DCA 1997); Bal samv. Departnent of

Health and Rehabilitative Services, 452 So. 2d 976, 977-978 (1st

DCA, 1984); and McDonal d v. Departnent of Banking and Fi nance,

346 So. 2d 569, 581 (Fla. 1st DCA 1977).

67. Petitioners’ assertion that the Chall enged Language
constitutes a policy of the Board is based upon essentially
three things: (1) statenents of the Departnment contained in
pleadings filed in the prosecution of the Admi nistrative
Conpl ai nts; statements of undersigned in the Recomrended Orders
entered in those cases; and (3) statenents of the Adm nistrative

Law Judge in a Recomrended Order entered in Departnent of

Busi ness and Prof essional Regulation v. Gonzal es, DOAH Case

No. 07-2501PL (Cct. 2007).

68. The statenents relied upon by Petitioners are not
“rules”, first because they are not statenments of the Board.
Even it is likely the Board will accept the conclusions of |aw
in the Recommended Order and the Recommended Order in DOAH Case
No. 07-2501PL, it has not done so at this tine. The evidence,
therefore, failed to prove that the Chall enged Language is a

“rule.”
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69. Secondly, even if the Chall enged Language were
attributable to the Board, the allegations in this case fail to
substantiate a finding that the policy is one of “general
applicability.” The statement challenged by Petitioners is a
statenent nmade in pleadings and decisions involving alleged
vi ol ations of Section 455.227(1)(h), Florida Statutes, by
Petitioners and one other individual. As such, they are not

“rules.” See Wsconsin Life Insurance Conpany v. Florida

Departnent of Insurance, DOAH Case No. 01-3135RU (Nov. 2001),

affirnmed, 831 So. 2d 239 (Fla. 1st DCA 2002); Sydney T. Bacchus

v. Departnent of Business and Professional Regul ati on, DOAH Case

No. 06-4816RX (Jan. 2007); and The Pool People, Inc. v. Board of

Pr of essi onal Engi neers, DOAH Case No. 05-1637RU (Dec. 2005).

See al so George Marshall Snith vs. Alex Sink, as Agency Head and

Chief Financial Oficer and Departnent of Financial Services,

DOAH Case No. 07-4746RU (Jan. 2008).
70. Petitioners failed to prove that the Chall enged
Language constitutes a “rule.”

ORDER

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

ORDERED:

1. Florida Administrative Code Rule 61G4-15. 008,

constitutes an invalid exercise of delegated |egislative

32



authority because it enlarges, nodifies, or contravenes Section
489.129(1)(a), Florida Statutes; and
2. To the extent the Petition alleges that the Chall enged
Language constitutes an unpromulgated “rule,” it is DI SM SSED.
DONE AND ORDERED this 26th day of February, 2008, in

Tal | ahassee, Leon County, Florida.

LARRY J. SARTI N

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Cerk of the

Division of Adm nistrative Hearings
this 26th day of February, 2008.

COPI ES FURNI SHED,

Ti not hy P. Atkinson, Esquire

Gavin D. Burgess, Esquire

Certel, Fernandez, Cole & Bryant, P.A
301 South Bronough Street, 5th Fl oor
Tal | ahassee, Florida 32302

Ri chard A. Al ayon, Esquire
Al ayon & Associ ates, P. A
4551 Ponce De Leon Boul evard
Coral Gables, Florida 33146
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Tom Bar nhart

Seni or Assistant Attorney Genera
Departnment of Legal Affairs

The Capitol, Plaza Level 01

Tal | ahassee, Florida 32399-1050

G W Harrell, Executive Director
Construction Industry Licensing Board
Departnent of Business and

Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Scott Boyd, Executive Director
and General Counsel
Adm ni strative Procedures Commttee
Hol | and Bui | di ng, Room 120
Tal | ahassee, Florida 32399-1300

Hol |y Benson, Secretary
Depart ment of Business and
Pr of essi onal Regul ati on
Nort hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

Ned Luczynski, General Counsel
Depart ment of Business and

Pr of essi onal Regul ati on
Nor t hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792
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NOTI CE OF RIGHT TO JUDI Cl AL REVI EW

A party who is adversely affected by this Final Oder is
entitled to judicial review pursuant to Section 120.68, Florida
Statutes. Review proceedings are governed by the Florida Rules
of Appell ate Procedure. Such proceedi ngs are commenced by
filing the original notice of appeal with the Cerk of the

Di vision of Administrative Hearings and a copy, acconpani ed by
filing fees prescribed by law, with the District Court of
Appeal, First District, or with the District Court of Appeal in
the Appellate District where the party resides. The notice of
appeal mnmust be filed within 30 days of rendition of the order to
be revi ewed.
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